BECHUANALAND PROTECTORATE.

No. 23 of 1937.
(Promulgated 30th April, 1937.)

PROCLAMATION

By His Excerrexcy THE Hicu CoMMISBSIONER

¥ntitled the Bechuanaland Protectorate Merchandise Marks
Proclamation, 1937.

Whereas it is necessary to provide legislation governing
the use of false trade descriptions and forged trade marks
in the Bechuanaland Protectorate (hereinafter referred to
as * the Territory ).

Now therefore under and by virtuwe of the powers in me
vested | do hereby declare, proclaim and make known as
follows : —

1. (1) Every person who—

{a) forges any trade mark; or

{b) falsely applies to goods any trade mark or any mark
so nearly resembling a trade mark as to be calculated
to deceive: or

(¢y makes any die, block, machine or other instrument for
the purpose of forging or of being used for forging
a trade mark; or

id) applies any false trade descviption to goods; or

{e) disposes of or has in his possession any die, block,
machine or other instrument for the purpose of forging
a trade mark; or

{f) manufactures, imports or has in his possession any
labels for the purpose of applying them contrary to
the provisions ot this Proclamation; ot

{¢) causes any of the things above 1n this section mentioned
to be done;

shall, subject to the provisions of this Proclamation and unless
ho proves that he acted without intent to defraud, he guilty
of an offence against this Proclamation.

(2) fvery person who sells or exposes for or has in his
possession for sale or any purpose of trade or ianufacture
any goods. or things to which any forged trade mark or false
trade description is applied or to which any trade mark or
mark so nearly resembling a trade mark as to be calculated
to deceive is falsely applied as the case may be shall vnless
he proves— .

(n) that havihg taken all reasonable precautions against
committing an offence against this Proclamation he
had at the time of the commission of the alleged offence
no reason to suspect the genuineness of the trade mavk
or trade description; and

(b) that on demand made by or on behalt of the complainant
he gave all the information in his power with respect
to persons from whom he obtained sach goods or things;
or

(¢) that otherwise he had acted innocently ;

be gnilty of an offence against this Proclamation.



_(3) Every person guilty of an offence agaiust this Proclama-
tion shall be lable—

(a) an conviction by a Court of a District Commissioner
or an Assistant District Commissioner to imprisonment
with or without hard labour for a term not exceeding
four months or to a fine not exceeding twenty pounds,
or to both such imprisonment and fine, and in the
case of a. second or subsequent conviction by a Court
of a District Commissioner or Assistant District Com-
missioner to imprisonment with or without hard labour
for a term not exeeeding six months or to a fine not
exceeding fifty pounds, or to hoth such imprisonment
and fine; ) -

¢h) on conviction by the Special Court to imprisonment with
or without hard labour ror a term not exceeding two
years or to a fine not exceeding one hundred pounds, or
to both such imprisonment and fine;

¢¢) on conviction to forfeiture at the diseretion of the Court
of every avticle, instrument or thing by means of «lick
or in relation to which the offence has heen eommitted.

2. (1) For the purposes of this Proclawmation—

the expression ‘' trade mark ' means a trade mark
registered in the register of trade marks kept under
the Bechuanaland Protectorate Trade Marks Registration
Proclamation 1923 and includes any trade mark whicl:
either with or without registration is protected by law
in the United Kingdom or in any British Colony or
Possession or Foreign State to which the provisions of
section one hundred and three of the Patents Designs
and - Trade Marks Act 1883 enacted by the  Imperial
Parliament are under Order-in-Council for the tinte being
applicable.  The said section is set forth in a schedule
to this Proclamation;

v

the expression * trade description ' means any description,
statement or other indication direct or indirect—

{(ay as to the number, quantity, measure, gauge or
weight of dny goods; orv

() as to the place or country in which any goods were
made or preduced; or

ie)y as to the wode of manulactaring or producing any
goods; or

(ly as to the material of which any goods ave composed ;
or

{#) as to any goods being the subject of an existing
patent, privilege or copyright ;

and the use of any figure, word or mark which according
to the customn of the trade is commonly taken to be an
indication of any aof the above natters shall be deemed to
he a trade description within the meaning of this
Proclamation ;
the expression * false trade description ” means a ‘trade
description which is false in a material respect as regards
the goods to which at 1s applied, and includes every
alteration ot « trade description whether by way of
addition, effacement or otherwise where that alteration
makes the description false in a material respect, and
the fact that a trade description is a trade mark or part
of u trade mark shall not prevent such trade description
being a faise trade description within the meaning of this
Proclamation; -

the expression ** goods’" means anything which is the sub-

ject of trade, manutacture or merchandise;
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persou ”’, ‘‘ manufacturer ’, *‘ dealer 7 or
" include any body of persons

the expressions , ”
‘“trader ”’ and ‘‘ proprietor
corporate or unincorporate;

the expression ‘‘ name " includes any abbreviation of a
name.

(2) The provisions of this Proclamation respecting the appli-
cation of a ralse trude description to goods shall extend te the
apnlication to goods of any such figures, words or mark: or
arrangeinent or combination thereof whether inciuding a trade
mark or not as are reasonably calculated to lead persons to
believe that the goods are the manufacture or merchandise
of some person other thaun the person whose manufacture o
worchandise they really &
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(3) A person shall be deemed to apply falsely to goods a
trade mark or mark who W1thou., the assent of the proprietor
of a trade mark applies such trade mark or a mark so nearly
resembling it as to be calculated to deceive, but in any
prosecution for falsely applying a tmde mark or mark to
goods the burden of proving the assent of the proprietor shall
Hie on the accused.

lie, bloe

5. Where a perscn is charged with making any «
machine or other instrument for the purpose of
being used for forging a trade mark or with false
to goods any vde mark or 4 so nearly r
a trade mark as to be calculs ive, or with appl
te goods any false trade des ion, or caus sing any of the
things in this section mentioned to be done an proves—
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proceeded against, tried and convicted in any place in the
Territory in which he may be as if the offence had heen
there committed.

10. (1) Where upon information of an offence against this
Proclamation there has been issued in due form of law cither
a summons requiring the person charged by such information
to appear to answer to the same or a w arrant for the arrest
of such person, and either the person issuing such summons
or warrant or any other officer of the law, empowered to
issne criminal process, is satisfled by information on oath
that therc is reasonable cause to suspect that any goods or
things by means of or in velation to which such offence has
been commmitted are in any house or premises of the person
chuarged or arrested or otherwise in his possession or under
ltis control in any place, the person issuing such summons or
warrant or other such officer as aforesaid as the case may be,
may issuc a warrant under his hand by virtue of which it
shall be lawful for any police officer name(l i referred to in
the warrant to enter such house, premises or place at any
reasonable time by day and to scarch there for and seize and
take away those geods or things: and any goods or things
seized under such warrant shall be hrought before the (,oult
of the Distriet Commissioner having jurisdiction in respect
of such offence for the purpose of its be-mg, determined whether
the sanie are or are not liable to forfeiture under this
Proclamation.

(2) If the owner of any goods or things which if the owner
thereoi had heen Lonvw‘wd would be liable to forfeiture
under this Proclamation is unknown or cannot be found, an
information or mm;pl;:mt may be laid for the purpose only
ot caforcing such forfeiture and the clerk to the Court of the
District Commissioner of the district in which such goods or
things shall be found wmay cause notice to he advertised i
the Gazetfe stating that unless cause is shown to the contr ary
at the time and place named in the wotice such goods or
Lhmgs will be forfeited, and at such time and place the Court
anless the owner or any person on his behall or other person
interested in the goods or things show cause to the contrary
may order such ffood& or things or any of them to be forfeited.

(3) Any goods or things forfeited under this section or any
other provision of this Proclamation may be destroved or
otherwise 'h~pme<[ of in such manner as the Court hy which
the ~ame are {orfeited may direct and the Court may out of
any proceeds which ey be realised by the disposition of
such o goods (il trade warks and trade deseriptions beinw
obliteratedy award to sny innoccent party any loss b
have nnocently sustained v dealing with such goods.

i On any prosecution ander (his }’n,.mwnmLimn e Conrr
v oorder costs to be paid to the wccused by the (un‘.))‘.nl“lnt

s complainant by the accused ha wt yoregard to the
on given by and the condurt of the seeused and
respectively.

prrosecution for an offenve against s Proclama-
I be commenced after the expiraton of three vears
the commission of the offence or one vear next
the first discovery thereof by the complainant whichevey
piracion first happens.

T30 00 Al goods Hable to forfeiture under this Prociama-
vion and also all goods of foreign manufactare bearing any
name or trade mark being or purporting to he the name
or trade mark of any manufacturer, dealer or trader in the
Terrvitory unless such npame or trade nark is accompanied

lefintte indicaticn of the country in which the goods
were madde or pmduwrl are hereby probibited to iniporied
inte the Territory ,‘.u(l i any such goods as aforesaid shall i
Luported iuto the Territory contrary to ihe provisions heroos
1| t {
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{2) The words *‘ goods of foreign manufacture ” in the
last preceding sub-section shall be taken to mean all goods
manufactured, made or producd at any place outside the
limits of the Territory

(3) Before detaining any such goods ov taking any furthev
proceedings with a view to the forfeiture thereof ander the law
reiating to the Customs. the officers of Customs may requirc
the regulations under this section, whether as to intormation,
security, conditions or other matters, to be complied with
snd may satisfy themselves in accordance with these reg
lations that the woods are such as are prohibited hy this
secbion to he imported.

) The High Commissioner may by notice in the Gazette
‘from time to time make, revoke and vary reculations either
general or special respecting the detention and forfeitnre of
goods the if(xportation of which is prohibited by this section
and the conditions if any to be fulfilled before such detention
and forfeiture, and may by such regulations determine the
information, notices and security to be given and ﬂ'o ev 1(1611((»
requisite for any of the purposes of this section and the mo
of verification of such ev 1den(~e.

(5 Where there is on any zoods a name which i3 identicai
with or u colourable imitation of the name of a place in the
Territory that name unl ace ompanled by the name of the
country in which such pla he LH be trented fov the
purposes of this section the name of place
in the Territory.
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15. Where at the promulgation of this Proclamation a
trade description is lawfully and generally applied to goods
of a particuiar class or manufactured by a particular ethod
to indicate the particular class or method of manufacture
of such goods the provisions of this Proclamation with respect
to false trade descriptions shall not apply to such trade
description when so applied; provided that where such trade
description includes the name of a place or country and is
calculated to mislead as to the place or country where the
woods to which it is applied were actually made or produced,
and the goods are not actually made or produced in that
place or country, this section shall not apply unless there is
added to the trade description immediately before or alter
the name of that place ov country, in an eqLullv conspicuous
manner with that name, the pairie of the place or country
in which the ;:,oods were actually made or produced with a
statement that they were made or produced there.

16. (1) The provisions of this Proclamation shall not extend
or apply to the following goeds: -

(a) Goods imported into the ipory within three months
after the taking effect of this Proclamation where the
offending trade mark, mark or trade description shall
have been applied ta such goods or things prior to
such importation ;

) goods or things manufactured, prepared or manipulated
in the Territory before the promulgation of this
Proclamation where the offending trade mark, mark or
trade deseription shall have heen applied prior to such
promulgation ;

‘
i

provided always that the onus of proof as to the time of
iaportation, manutacture, preparation or manipulation and
as to the date of application of the offending trade mark.
mark or trade description shall iie on the importer or owner
of the goods or things.

(2) Tt shall be lawful for the Hi'rlx Commissioner by notice
in the Gazette ut the request ot the Glovernment of any other
country to exempt under such regulations he inay approve
of any goods or things imported direct’y into such country
\\'hile in transit through the Territory; provided that goods

- things so exempted shall in case of re-tmaportation into the
I( Sy Itm\ becone subject to the provisions of this Proclamation.

17. (1) This Prociumation shall not exempt any person
from any action, suiz or other procceding which might but
for the provisions of this Proclamationw be brought against
fuin.

(2) Nothing in this Proclamation shall entitle any person
to refuse to make n complete discovery. or to answer any
‘|(l(‘btl()ll or Interrogatory in any action, but such discovery
ar answer shail not be admissilhle in evidence against suwch
person  in o any  prosecubion  for an  offence agamst  this
Prociamation,

(3) Nothing in this Proclamation shall he co ned so as
o render llable to any prosecution or punishment any
servant of a master resident in the Territory who bona fide
acts in obedience to instructions of such master and on
demand wmade by ov on behalf of the prosecutor has given
‘all information as to his master.

18, Any person whe falsely represents that .mv goods are
made by a person holding a Roval Warrant or for the service
of His Majesty the King ov any of the Royal Family or of the
High Commissioner or any Government DL[).L] tient shail be
hable on summary conviction to a penalty not exceeding
twenty ponads or. in default of payment, to imprisonment
with or without hard labour for o veriod not exceeding
fout months




19. This Proclamation may be cited as thé Bechuanaland
Protectorate Merchandise Marks Proclamation, 1937, and
shall have force and take effect from the date of its pubhcatlon
in the Gazette.

Gop Save THE KiING.

Given under my Hand and Seal at Capetown this Twenty-
second day of April One thousand Nine hundred and

Thirty-seven.
W. H. CLARK,
High Commissioner.

By Command of His Excellency the
High Commissioner.

H. E. PRIESTMAN,
Administrative Secretary.

SCHEDULE.

Being section one hundred and three of the Patents, Designs
and Trade Marks Act 1883 (Tmnperial Paz/.ammt)

It His Majesty is pleased to make any arrangement with
the Government or Governments of any foreign State ov
States for mutual protection of inventions, designs and trade
marks or any of them, then any person whe has applied for
pl()tt’—"tl()n for any mxentlon design or trade mark in anw
such Htate shall be entitled to a patent for his invention or
to 1‘99;istratiun of his design or trade mark (as the case may
be) under this Act in priorvity to other applicants; and such
patent or registration shall have the same daté as the date
of the protection obtained in such foreign State; provided
that his application is made In the case of a pdfunt within
seven months and in the case of a design or trade mark
within four months from his applying for protection in the
foreign  State with which the arrangement is in foree;
provided that nothing in this section contained shall entitle
the patentee or proprietor of the design or trade mark to
recover damages for infringements happening prior to the
date of the actual acceptance of his complete specification or
the actual registration of his design or trade wark in this
country as the case may he.

The publication in the United Kingdom or the lsle of Man
during the respective periods atoresaid of any descrlptlon of
the 1nvention or the use therein during such periods of the
fuy entjon or the exhibition or use therein during such periods
of the design or the publication therein during such periods of
fl r'(s(uptmn or representation of the design or the use thmem
during such permds of the trade mark shall not invalidate the
patent which may be granted for the invention or the
registration of the design or trade mark,

The application for the grant of a patent or the registration
of & design or the registration of a trade mark under this
section must be made in the same manner as an ordinary
application under this Act; provided that in the case of trade
marks any trade mark the registration of which has been
duly apphied for in the country of origin may be registercd
under this Act.

The provisions of this section shall apply only in the case
of those foreign States in respect to which His Majesty shali
from time to time by Order-in-Council declare them to be
applicable and so long only in the case of each State as the
Order-in-Coumeil shall continue in force with respect to thaw
State.



